
In the Court of the Judicial Magistrate First Class, At Udalguri 

 

G.R. Case No- 120 of 2016 

U/S 379 I.P.C. 
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-Vs.- 

        Swmdwn Daimary 

....... Accused   

 

Present:-N.C.BHUYAN, AJS 

Judicial Magistrate 1st class, Udalguri 

Advocate appeared for the prosecution:- A.Pourel, Ld. APP. 

Advocate appeared for the defence:- M.C. Narzary 

Date of Evidence:  13.06.16 

Date of Argument: 13.06.16 

Date of Judgment: 13.06.16 

 

 

JUDGMENT 

 

 

The prosecution case, in brief, is as follows:-  

That on 07.02.16 one Kamal Upadhyay s/o Late Bishnuprasad Upadhay 

lodged one FIR before the officer-in-Charge, Udalguri P.S. alleging that on 

07.02.16 at 4 pm he kept his Bajaj Pulsar bike bearing no. AS 27 – 8250 in front 

of the shop of his brother at Golma Chowk. Then Swmdwn Daimary tried to take 

his motor cycle with duplicate key and the public caught him on the spot and 

handed over him to the police. Hence, the informant prays to take necessary 

action. 

On receipt of the F.I.R., Udalguri P.S. Case No.22/2016, U/S 379 I.P.C. 

was registered. Accordingly police went for investigation, examined witnesses, 

collected evidence and on completion of investigation finding sufficient materials 

u/s 379 I.P.C. against accused Swmdwn Daimary, submitted the Charge-sheet 

against accused  Swmdwn Daimary . 



  That upon receipt of the Charge sheet the Learned CJM Udalguri, 

transferred the case to self for disposal and on perusal of the Charge sheet and 

the other documents sent by the police u/s 173 Cr.P.C. found sufficient materials 

to proceed against accused Swmdwn Daimary and issued process against him.  

Accordingly accused Swmdwn Daimary, were produced before the court. 

After that the necessary documents u/s 207 of Cr. P.C. were given to the 

accused  Swmdwn Daimary, and considering the relevant documents and hearing 

both the parties, charge u/s 379/ 34 I.P.C. was framed and read over and 

explained to accused  Swmdwn Daimary, to which they pleaded not guilty and 

claimed to be tried.  

During trial prosecution side examined one witness, who was cross 

examined by the defence. The prosecution examined one other Court witness 

also and prayed for closing the evidence of the prosecution witnesses. 

Accordingly the evidence of the prosecution side was closed. The examination of 

the accused u/s 313 of Cr.P.C. was recorded as per law and kept with the record. 

No defence witness was examined.  

I have heard the arguments of both the sides and perused the evidence 

on record.  

 

 

POINTS FOR DETERMINATION: 

 After perusal of record and hearing the parties the following points for 

determination arose before this court in the instant case-  

Whether at about 4 pm on 07.02.16 accused  Swmdwn Daimary, 

dishonestly took away the motor cycle of Kamal Upadhyay from Golma Chowk 

without his consent and thereby committed the offence punishable u/s 379 IPC? 

 

 

 

 

 

 

 



DISCUSSION, DECISION AND REASONS THEREOF: 

 

   

 PW1 Kamal Upadhay deposed that he is the informant. He knows 

the accused. About 4 months ago in the evening he kept his motorcycle AS 27 

8250 in front of Bikash Chetri at Golma Chowk and went somewhere for some 

act. After some time he came and saw that the accused was trying to start the 

motorcycle. Then he told the accused that the motorcycle belong to him. The 

accused stated that the motorcycle belong to him. At that time Traffic police 

came and took the motor cycle and the accused to the police station. 

Later on he went to the police station and informed the police that the 

motorcycle belong to him. However police told him that without filing FIR, the 

motorcycle was not be handed over to him. Hence he lodged the case. Police 

also seized the motorcycle and the document of his motorcycle.   

During the cross examination PW1 stated that the accused thought that 

the motorcycle belonged to him. The accused tried to start the motorcycle. He 

did not lock the handle of the motorcycle. As the motorcycle of the accused and 

that of his was Pulser 150, so keys are same and as he did not lock the handle of 

his motorcycle, the accused could try to start the motor cycle. The accused did 

not move the motorcycle. Later on he came to know that the accused had the 

similar motorcycle as that of his.  as there was the misunderstanding as to the 

identity of the motorcycle, the accused was trying to start the motorcycle. If the 

accused is acquitted of the case, he has no objection.  

 

At this stage I would like to go through the relevant legal provision. Section  

378 of the Indian Penal Code lays down about the definition of Theft.--

Whoever, intending to take dishonestly any movable property out of the 

possession of any person without that person's consent, moves that property in 

order to such taking, is said to commit theft. 

Explanation 1.-A thing so long as it is attached to the earth, not being movable 

property, is not the subject of theft; but it becomes capable of being the subject 

of theft as soon as it is severed from the earth. 



Explanation 2.-A moving effected by the same act which effects the severance 

may be a theft. 

Explanation 3.-A person is said to cause a thing to move by removing an obstacle 

which prevented it from moving or by separating it from any other thing, as well 

as by actually moving it. 

Explanation 4.-A person, who by any means causes an animal to move, is said to 

move that animal, and to move everything which, in consequence of the motion 

so caused, is moved by that animal. 

Explanation 5.-The consent mentioned in the definition may be express or 

implied, and may be given either by the person in possession, or by any person 

having for that purpose authority either express or implied. 

 

On perusal of the evidence on the record, it is found that the informant as 

well as the victim as PW1 deposed, during his cross examination, in the court 

that he accused did not move the motorcycle.   

 For an offence u/s 379 IPC, the accused must have dishonest intention to 

take some property and then the accused must have moved that property with 

out the consent of the owner of that property.  

However in the instant case it is found that PW1 stated that later on he 

came to know that the accused had the similar motorcycle as that of his and as 

there was the misunderstanding as to the identity of the motorcycle, the accused 

was trying to start the motorcycle.   

 

I have also considered the statement of the accused u/s 313 Cr.P.C. 

wherein the accused stated that on the day of the incident he was drunk and so 

he could not recognise his motorcycle and he thought the motorcycle of the 

informant as his. 

It is held by the Apex court that there is no reason why the court should 

not act on the admission or the confession made by the accused in the course of 

trial or in a statement recorded under section 313 Cr.P.C. [state of Maharastra  

V Sukhdev Singh, AIR 1992 SC 2100]. 

 

So it is found that due to the misunderstanding the accused tried to start 

the motorcycle of the informant and that there was no movement of the said 



motorcycle as per PW1. So there was the mistake of fact on the part of the 

accused. Moreover PW1 stated that if the accused is acquitted of the case, he 

has no objection.  

 

Under the facts and circumstances of the case, it is found that 

prosecution has not been able to prove the case u/s 379 IPC against the accused 

beyond reasonable doubt by adducing cogent evidence.  

 

  

ORDER 

 

 Accordingly accused Swmdwn Daimary is not found guilty for the 

commission of the offences punishable u/s 379 IPC.  

The bail-bond of accused Swmdwn Daimary is extended for a further 

period of 6 months from today as per provisions of Section 437A, Cr.P.C as 

amended upto date.  

The seized article shall be disposed of as per law in due course of time. 

The judgment is delivered in the open Court in presence of the accused, 

under my hand and the seal of this court on this the 13th day of June, 2016.  

 

  

(N.C.BHUYAN) 

Judicial Magistrate 1st Class  

     Udalguri 

 

 

 

 

 

 

 

 

 



 

 

 

Appendix:- 

 

1. Prosecution witnesses  

PW 1  Kamal Upadhay 

2. Defence witnesses  

None   

3. Prosecution exhibit.  

Ext 1 – FIR 

Ext.2 Seizure list  

4. Defence exhibit. 

None 

 

    (N.C.BHUYAN) 

Judicial Magistrate 1st Class  

 Udalguri 

 

 

 

 

 

 

 

 


